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eliance in the course of his argument. 


Did the Court err in refusing to submit the issue of en- 


trapment to the jury in light of evidence that the alleged 


eriminal activity had been initiated by the Government and 
in light of further evidence that negated the claim that 


the defendant *: ispose commit the crimes 
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An informant for the federal government 
called Carlo and told him that a friend of 
his from Massachusetts wanted to buy hand- 
guns without papers. 


undercover agent fo 
Tobacco and 
‘tant's residence 
to sell him a handgun 


r agent encouraged the 
whater he could for us" 
] could do" to make 
federal undercover 
illegal transaction in- 


for handguns. 


Is the following evidence sufficient to negate the defen- 
dant's pre-existing propensity or pre-disrosition to 
commit the crimes charged in the indictment, thus supplying 


the second of the two kinds of evidence needed for an en- 


euns to the federal 

e operating in an un- 
Saraseer cap acer jy a local undercover 
agent. 


The Gefendant sold the g’ » the federal 
in 


undercover agents : to show them 
he was "just as bad as they wer and to 
gain their trust so as to make arrangements 
for future illegal activity with the local 
undercover agent. 


The defendant sold the guns 2t less than 
market valve to entice the federal agents 
into acditional illegal activity. 


The defendant nad reported the federal in- 
formant on prior occasions to local law en- 
forcement agents for firearzs violations. 


STATZXENT OF FACTS 


At 5:15 p.m. on July 11, 1974, Richard C. Dotchin, an 


undercover agent with the Bureau of Alcohol, Tobacco and Fire- 
arms (hereafter "ATF"), and Ted Bansak, an informant for the 
federal government, went to the home of William Carlo, a 
federally licensed firearms dealer who resided in Bridgeport, 
Connecticut. Bansak introduced Dotchin to Carlo as "Richie," 


a friend of hi m Xx hus who wanted iy handguns 


a handgun witnout 


without dcin 


Defendant's Version 
In th ing of 1974, William Carlo, a gunsmitna by pro- 
fession 


entered 


cerning any illecal activities Carlo became aware 
the course of his activities as a gunsmith and firearms 
dealer. Carlo perceived himself as being somewhat more 
than an informant and saw himself operating in an under- 
cover capacity for Stites. 

In the course of his activities as a gunsmith, Carlo 
had become acquainted with an individual by the name of 
Ted Bansak who approahced him "frequently, sometimes two, 
three times a month, looking for illegal handguns, sometimes 
to try to sell (Carlo) illegal handguns, ard even to the 


point of trying to sell me narcotics." (Tr. 27) 
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C+aumt 7 nar 7 ~ 2 ', > ee na . 
Stamfce.d Folice Department, © also worked as en undercover 
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agent with the Cornecticnt Regional Crime Squad. Carlo knew 


Cn July ll, 1974, Eansak called Carlo and told him that 


ne, Bansak, had a frienc from Liassachusetts who was interested 
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Carlo told Eansak, “Yes, bring him over." Carlo told 
Eansak to bring his friend over so that Carlo cou 
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The individual r ¢ VE rith Bansak was introduced 


as "Richie" and, a ding arlo, “seemed to be just 


about as crooked looking, : ¢ I was concerned, as 


Bansak was." (Tr. 92) He was "unkempt and unshaven" with 


long hair, dressed in blue ‘eans and an army fatigue jacket. 
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"Richie" was actually Richard C. Dotchin, an undercover agent 
with the ATF. Dotchin intended to give Carlo the impressiun 
that he was a "nefarious 

"Richie" said that he ranted to buy large calibre hund- 
guns without papers. Carlo told "Richie" that he did not 
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have the kind of handguns that Richie was looking 
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could arrest him while in the possession of hand grenades, 
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This is an pes dgme conviction entered 
a four-count indictment after a jury sitting in New Haven, 
Connecvicut returned a verdict of guilty on all four counts on 
The indictment charged the appellant with 
violations Title 1S, United States Code, Section 922 
), $22(m) snd 924(a). 
The defendant was subsequently sentenced to two years in- 
ecarceration on each count, execution to de suspended after 
ninety days, and three years probation, the sentences to run 


concurrently. 


Haven 


indictment included nine counts, 


lt ritn another incident that occurred on June 20, 


26, 1976, tne appellant filed a Motion to Comp 


between the three counts 
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The trial commenced on March 23, 1976, the fury 
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on the testimony of 
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Defense counsel reserved his 
instruction, noting "I would 13 
that, your Honor, until the morning. I think that 


earlier in the case, it 
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an entrapment 
ike » withhold my judgment on 
hat, as saic 


may be in fact a quasi-entrapment or 


the Cox case in Alabama..." (Tr. 218) 
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luded a request for an entrap- 
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Summary of Argument 
————_ —  - 


The sole question posed in this appeal is whether the 
issue of entrapment should have been presented to the jury 
as was requested by tne defendant in his 


(App.33) and in hi 


“wemorandum i 


1/ 


issue 
Under t! bifurca 


adopted by the cour 
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in United States v. Cohen, 431 F.2d £30, 832 (2d Cir. 1970), 
United States v. Anglada, $24 F.2d 296 (2d Cir. 1975) and 
most recently, in United States v. Swiderski, ___ F.2d 

(2d Cir. 1976), decided June 11, 1976, Docket Nos. 75-1422, 


75-1423, the appellant claims he was entitled to an entrap- 


ment instruction 


T C T ERRED IN RoFUSING TO 
PRESENT THE ISSUE OF ENTRAPMENT 
TO THE JURY. 

As Judge Friendly wrote in United States v. Riley, "So long 
as Sorrells stands, our problem is not whether entrapment 
should ever be subnitted to the jury but when the evidence calls 

Ween considering whether an entrapment defense ought 
submitted to the jury, the trial testimony must be viewed ina 
light most favorable to the defendant, United States v. Dehar, 
supra at 433 (2d Cir. 1968), no matter how improbable this court 
might find the defense version of the facts, United States v. 
Watson, 4€9 F.2d 504, 507 (2d Cir. 1973) or how unreasonable the 
judge would consider a verdict in favor of the defendant to be, 
United States v. Riley, supra at 959. See Judge Kaufman's com- 
ments in Dehar, supra at 423-434. 

This circuit has traditionally viered the entrapment de- 


ense as being divisible into two distinct issues. As Judge 


I 1 analyzed the defense in United Sts . Sherman, "(1) did 
the agent induce the accused to comnit the offence (sic) charged 


in the indictment; (2) if so, was the accused ready and willing 
3 $ o 
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srelis v. United States, 207 U.S. 45) 


without. persuasion and was he awaiting any propitious opror- 
tunity to commit the offence (sic)." Judge Hand went on to 
say thet "On the first question the accused has tne burden; 


on the second the prosecution has it." supra at G&2. 


There was sufficient evidence to 
show that the Government initiated 
the crimes alleged in this indict- 
to include 


“solici 


of pressure exerted upon the defendant." 
y added in Riley that "... it can be 
demanded 


tere is evidence that 


quantum of evidence needed to 


eee wE are avare that the 

inducement now in effect 

reguires so little evidence 

the defendant's burden of proof, 

has been phrased up to now, that 

tion of 'some evidence' of government 
tiation always sati 


See also United States v. Berger, 


where the court anproved an instructi j that the bur- 
den is on the defendant to adduce "some" evidence that a gov- 
ernment agent initiated the illegal conduct. 

It is clear, then, that the defendant's burden in showing 
"inducement" is “relati-: United States v. Henry, 


4.7 F.2d 267, cert den 397 U.S. 953 (1970). 


It is also clear that the standar snted by the 
trial judge in this case -- "a preponderance the evidence" 
rance of the evidence that there 
cetivity" (Tr.219) -- was 

erroneous. 


There can ve li 1 isvute hat sufficient evidence vas 
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purchase another firearm without papers 25) 


On neither occasion did the defendant solicit the agents 
to make the sales; on each occasion, the defencant “as approached 
by the ar2nts who then initiated the illegai ccncvct. 

The defendant's version of these sales only amplifies the 
testimuny of the agents. Carlo testified that he did not fili 
out tne re 
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equi 
that they didn't 
igured if i 
them off and the 
In addition tc ear-cut evidence that 
tiated the criminal activity alleged in this 
ficer C.J. Stites of the Co 
Crin played some role -- albeit unconscious 
"inducing" William Carlo to commit the crimes charged. 
' relationship with Carlo is more 
of Carlo's lack of pre-disposition, but that rela- 


also falls within the category of government inducer 


o first approached Stites about working for 


Carto is rortan More sig- 
law officer ene 


ever, informal, to 


tified that Officer ye yg 1ever explicitly 


him oe om engaging in 23 activity in the cou 
of his work for Stites. Under De j 
dant's version r be eter In 
that Stite:' instructicn, if it was in 
a Ng was given before or after the 
mpoleted. 


in regards to making the introduction betvreen the fellow who 
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mas selling the contrabund and myself..." (Tr. 160) 
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According to Carlo, Stites "encovraged me to go right 


ahead and do it. He was enthusiastic about it and asked me 
ahead and make the arrangements for this transaction, 
that he would take it from there." (Tr. 102) 
Standing alone, the activities of the ATF agents satisfy 
"government inducement" branch of the entrap: 
respectfully submits that the encouraz 
citement he received from Officer Stite 
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As to the quantum of evidence needed to satisfy this 


branch of the entrapment defense, this circuit has been con- 


sistent: there need not be a "preponderance of evidence" or 
even a "fair preponderance of evidence;" there need not 
even be “substantial evidence;" there 
dence negating propensity to warrent an entrapment instruc- 
tion, 

As this court said in Riley and repeated in Dehar, "... 
the production of any evidence negati propensity, whether 
in cross-examination or otherwise, requi nission to the 


Jury 


jury, however unreasonable the judge 


in fever of the defendant to be." 


ant an entrapment instruction 


agent and his wi 
received no fee for 
his own 
(3) that Riley had never sold drugs before 


a seller in this transaction. 


court concluded 
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there was no evidence of prior drug selline by Anglada, and 


(3) that there was no evidence of a "previously formec in- 
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the defencant »¢ the time of the 


and at the time the offenses occu .ed, had no criminal record 


to speak of, Although not sufficient under Bishop, supra, to 


constitute by itself evidence negating propensity, the defen- 
dant's lack of a criminal record and the absence of any evidence 
to show that the defendant engaged in prior similar acts shuld 
not be totally discounted. In fact, in Riley, Dehar and anglaca 
the court 

nal activit 


propensity. 


the letter of 


4/ (Continued) In United State 
1975), the defendant was 
transection orn the very 
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Stites -- 
specific crimes charged in this indictment. 
ost simply put, “illiam Carlo claims that, 
relationship he had established with Officer Stites 
Regional Crime Squad, he wovla not rave sold the firearms 
undercover agents without comolyirg with the 
aw. Carlo contends 


ake the illegal sales 
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to show 
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1i@ undercove 


woule be fair to expect that he w Gd have been more cauticus 
about his customers, varticularly 
of an individual Carlo knows to be the subject c 


by local law enforcement agencies. 


The aprellant contends that his willingness, his 


apparent pre-disposition to commit the 
rim » in fi only a pos id a sham to entice 


into future illegal activity in the 


han what it apreared 
negates criminal pre-disposition. 

In addition to Carlo's leck of criminal record and in 
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